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What is Shoulder Dystocia?

"Shoulder dystocia is one of the

most anxiety-provoking emer-
gencies encountered by physi-

cians practicing maternity care."

Baxley & Gobbo, "Shoulder Dys-

tocia," American Family Physi-

cian, p. 1707 (2004). During
vaginal delivery, shoulder dysto-

cia, aslow or difficult delivery, is

caused by the impaction of the

anterior fetal shoulder behind

the maternal pubis symphysis.

ACOG Practice Bulletin, Clinical
Management Guidelines for

Obstetricians-Gynecologists, p. 1
(Nov. 2002). Shoulder dystocia
is an uncommon event. It has

been reported to occur in 0.6 to
1.4 percent of vaginal deliveries;
others place it at 0.15 to 0.3
percent. Id. Gross, Shime, et al.,

"Shoulder Dystocia: Predictors
and Outcome - - A Five-Year
Review," Am. J. Obstet. Gyne-
col., p. 334 (1987). The distinc-
tion in reported occurrence in-

volves two factors. First, identi-

fication of the condition is sub-
jective in nature. Second, the

criteria used for diagnosis may

affect the reported occurrence.

Cunningham, Gant, et al., Wil-

liams Obstetrics, p. 459 (21St ed.,
2001). Generally "true" shoul-

der dystocia is confirmed where

a maneuver or maneuvers are

required to effect delivery. Id.
Others include in the standard

resulting injury following the
delivery. Id. Still others define

the condition as requiring ma-

neuvers to deliver the shoulders

plus the use of downward trac-

tion and an episiotomy. Gross,

Shime, et al., p. 334.

In any case, shoulder dystocia

has been identified as a serious
condition with the most immedi-

ate concern being fetal asphyxia.

Delivery must be accomplished

within a "few minutes" after
delivery of the head. Mashburn,

"Identification and Management

of Shoulder Dystocia," 33 Jour-

nal of Nurse-Midwifery, pp. 228-
229 (1988). It has been reported

that the practitioner may consid-

er asix-minute window before
the fetus is exposed to the po-

tential for hypoxic injury.
Gurewitsch, "Optimizing Shoul-

der Dystocia Management to

Prevent Birth Injury," 50 Clinical

Obstet. and Gynecol., p. 600
(2007). However, the oppor-

tunity to deliver without hypoxic
injury may be limited to no more
than four minutes if the umbili-
cal cord has already been

clamped, or in the case of uter-

ine rupture or placental abrup-
tion. Id. at 601. In any event,

shoulder dystocia includes a
reported morbidity rate of 16 to
48 percent. Gross, Shime, et al.,

p. 334.

What are the Complications of

Shoulder Dystocia?

Shoulder dystocia carries the
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As a business owner, the very
concept of not being able to sue
your IT company for losses clear-
ly caused by its malpractice
would seem at first blush to be ...
well, just plain un-American.
After all, businesses and our
society as a whole have become
so utterly dependent on comput-
ers, the Internet and those pro-
fessionals who work in the in-
dustry that the reality there
might not be legal recourse

available for their malpractice

seems downright unfair. These
individuals including software
system designers, programmers,

engineers and technicians cer-
tainly have an expertise that we

all depend upon in our daily
lives. We are all vulnerable to
software sales persons, program-
mers, IT companies and consult-

ants that make representations
about their experience, capabili-

ties or expertise. When a mis-

take is made that rises to the

level of negligence, the damage

caused can be significant. This

might include a security breach

or accidental disclosure of pro-
tected health information (PHI)
protected by Federal laws like
HIPAA or personally identifiable

information (PII) or non-public
information (NPI) protected by
the Federal Information Security
Act as well as state laws. Or
perhaps even worse, the corrup-

Continued on page 4
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8.818 Ibs.) in women who do not have diabetes. ACOG
Practice Bulletin, p. 2. Similarly, caesarean delivery
may be considered for suspected large babies with
estimated fetal weights greater than 5,000 grams
(11.023 Ibs) in non-diabetic women and greater than
4,500 grams (9.920 Ibs) in women with diabetes.
Again, ACOG has not mandated caesarean delivery in
any of the above scenarios.

Conclusion

Interestingly, "[t]he incidences of shoulder dystocia
and associated brachial plexus injury" are "rising".
Gurewitsch, p. 592. For this reason, healthcare provid-
ers and defense counsel can expect to continue to see
shoulder dystocia-related litigation. Defense of such
claims should involve several themes. First, shoulder
dystocia is an emergency condition where the clinician
faces competing issues. Time is of the essence and
delivery must be accomplished so that asphyxia does
not occur. On the other hand, slow and deliberate
measures are required so as to avoid brachial plexus
injury. Id. at 608.

In addition, there are accepted steps which may be
taken to alleviate shoulder dystocia though the applica-
tion of the steps will depend upon the circumstances
and the judgment of the provider. These steps do not,

however, necessarily require prophylactic caesarean
section and in all but the most extreme cases a trial
labor is suggested. Finally, as regards nerve injury, and
the resulting disability experienced by some children,
the defense should challenge the suggestion that per-
manent injury is necessarily the result of excessive
traction and demonstrate that nerve injury can, and
does, occur without shoulder dystocia and without the
application of traction.

Walter 1. Price, III is a partner
in the Birmingham, Alabama
law firm of Huie, Fernambucq &
Stewart, LLP. His practice in-
volves the defense of hospitals
and other healthcare providers

in professional negligence matters, as well as represen-
tation of insurers in cases involving extra-contractual
claims. He serves as Vice-Chair of PLDF's Medical
Claims Committee. Walter is also a member of IADC,
DRI, and ADLA. He can be reached at
caprice@huielaw.com.

IT/COMPUTER PROFESSIONAL MALPRACTICE?, CONT'D

lion or loss of important data. When these losses oc-
cur in a business, the damage can end up being cata-
strophicfor the company in terms of jury awards, litiga-
tion costs, penalties, lost revenue and loss of business
and reputation. So how is it possible that a business
owner might not be able to seek damages for these
losses against the negligent, and perhaps even incom-
petent, IT company or computer expert that it retained
and has relied upon and paid thousands of dollars for
services?

Contractual Liability

Currently, most states do not have laws in place that
specifically address these types of professional liability
claims. Instead, the attorney representing a business
which has been damaged as a result of the negligence
of an IT company or individual consultant has to rely
upon the controlling state's laws of contract and tort
and attempt to apply those laws to the case at hand. A
breach of contract claim may be possible depending
upon whether there was actually a contract in place
that would govern the respective duties and responsi-
bilities of the IT contractor owed to its customer or
client. These contracts might be for services for soft-
ware development and licensing, systems design and
installation or service and maintenance agreements.
Contractual liability can also arise out of breach of a

HIPAA Business Associate Agreement for the improper
handling of PHI. However, many times there is no
written contract and one is forced to rely upon any oral
agreement(s), which can be quite challenging. Many
service contracts also have limitation of damages provi-
sions that specifically limit the types of damages that
can be recovered to specifically exclude any damages
for consequential losses arising from the breach of
contract.

Tort Liability

On the tort side, a negligence action may be brought if
it can be proven that the IT company or consultant
provided services and failed to exercise reasonable
care in providing those services. Reasonable care is
often defined as that level of skill or care that would be
considered reasonable and prudent under the same or
like factual circumstances by a reasonable person.
Restatement (Second) of Torts, §283; Prosser & Keet-
on, §32. So, for example, if an IT engineer or tech is
providing consultation or data backup and Internet
security services, those services must be performed
with the same level of skill or care as a reasonable per-
son would exercise under the same circumstances.

One might ask, what difference does it make whether
you can bring a claim for common law or simple negli-
gence versus professional negligence or malpractice?
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For one thing, professionals are held responsible to a
higher standard of conduct or care under a broader
range of circumstances. The simple negligence claim
might also be barred by the Economic Loss Doctrine if
the damages being sought arise out of a contract be-
tween the parties. In several states, a recognized ex-
ception to this limitation on recoverable damages is for
professional negligence. However, if you are unable to
bring suit against the IT provider for professional negli-
gence then you may be limited to just contractual dam-
ages which may very well be limited by the language
contained in the contract itself.

So exactly why is it that we can't sue the IT provider
for professional negligence or malpractice? Believe it or
not, it's the same lack of established standards and
regulation within the IT industry itself that creates what
one could view as, if not a loophole, at least a gap in the
current law. That's right, unlike other professionals
such as doctors, lawyers, engineers and accountants,
etc., the fact that there is no uniform credentialing,
oversight and enforcement in the industry makes it
more difficult, if not impossible, to bring certain types
of professional negligence claims against IT or computer
industry "professionals".

Professional Liability

The concept of professional negligence or malpractice
is essentially something that grew out of the common
law of negligence to cover certain situations where the
defendant had represented herself or himself as having
above average skills and abilities so that the general
"reasonable person" standard should not apply in the
determination as to what duties were owed and wheth-
erthey were breached. If the defendant held herself or
himself out as having above average skills and exper-
tise, then the law would impose a higher set of stand-
ards in which to measure the services that were ren-
dered as compared to others in the same field. Some of
these standards were eventually codified as we see for
instance in the area of medical malpractice where most
states have specific statutes that control actions against
health care professionals. Unfortunately, in the rela-
tively new area of IT negligence, there is little precedent
for bringing a professional malpractice claim that would
involve holding the IT professional to a higher standard
... and so the same "reasonable person" standard that
applies in a basic negligence case can apply to even a
highly skilled IT Tech or programmer who commits mal-
practice and causes massive losses to the client and/or
third-parties.

Efforts to Create a Higher Duty

Attempts to try to impose a professional malpractice
standard on the IT industry and create a higher duty of
care have generally been unsuccessful. In the case of
Ferris &Salter, P.C. v. Thomson Reuters Corp., 889 F.
Supp. 2d 1149 (D. Minn. 2012), a Michigan law firm
brought an action against West Publishing doing busi-

Hess as "Findlaw", alleging breach of contract and
professional negligence stemming from Findlaw's al-
leged negligence in designing and managing the firm
website. More specifically, it was alleged that
Findlaw's computer engineers, employees and agents
had negligently destroyed the previous connection/
link that had directed website inquiries to the firm's e-
mail accounts. Although Findlaw eventually repaired
the problem, there was a significant period of time in
which e-mails were not forwarded to the firm's e-mail
accounts because of this error which the firm claims
resulted in a loss of numerous clients and hundreds of
thousands of dollars in attorneys' fees. A Michigan
federal court dismissed the case on forum selection
grounds. Refiled in Minnesota, the court upheld dis-
missal of the malpractice claim and found that Ferris &
Salter could not bring the claim against the computer
consultants because Minnesota courts had not recog-
nized such a claim and the law firm failed to offer any
persuasive reason to deviate from the current authori-
ty. Conveniently, Findlaw actually cited to itself
(Thomson Reuters) as one of the leading treatises in
the area:

Most practitioners in computer consulting,
design, and programming do not fit a model
that creates malpractice liability. These busi-
nesses and "professional" parties clearly en-
gage in complex and technically sophisticated
activities. Computer programmers commonly
define themselves as "professionals." Yet,
despite the complexity of the work, computer
programming and consultation lack the indi-
cia associated with professional status for
purposes of imposing higher standards of
reasonable care. While programming re-
quires significant skill and effective consulta-
tion requires substantial business and tech-
nical knowledge, the ability to practice either
calling is not restricted or regulated at pre-
sent by state licensing laws. If anything, pro-
gramming skills have proliferated throughout
the general public during the past decade and
become less, rather than more, the exclusive
domain of a profession specially trained and
regulated to the task. Unlike traditional pro-
fessions, while practitioner associations exist,
there is no substantial self-regulation or
standardization of training within the pro-
gramming or consulting professions.

Ferris &Salter, P.C., 889 F. Supp. 2d at 1152, quoting
Raymond T. Nimmer, The Law of Computer Tech. §
9.30 (4th ed. 2012).

In Superior Edge, Inc. v. Monsanto Co., 44 F. Supp. 3d
890 (D. Minn. 2014) that followed Ferris &Salter,
Monsanto had retained Superior Edge (SEI) to develop
software to enhance sales by helping farmers make
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more educated decisions about their seed purchases.
The two companies entered into a Software Develop-
mentand License Agreement upon which both compa-
nies later brought claims that the other breached. In
addition, Monsanto also brought a claim for profes-
sional negligence alleging that SEI should be held to a
higher standard of care such as that exercised by those
skilled professionals in the software development field.
Citing Ferris &Salter, the court found that computer
professionals are not subject to a higher duty of care
based on their profession and dismissed Monsanto's
professional negligence claim.

Some twenty years prior to the Ferris &Salter case,
another court had reached a similar decision. In Hospi-
tal Computer Systems, Inc. v. Staten Island Hosp., 788 F.
Supp. 1351 (D.N.1. 1992) the hospital brought various
claims against its computer consultant (HCS) who had
developed and implemented its computerized patient
accounting and billing system which was to replace its
existing system. The court disagreed with the hospi-
tal's position that its "computer malpractice" claim
should be recognized under New York law and dis-
missed that claim. The basis for the ruling was the
same, that unlike other professionals who have a high-
er standard of care imposed upon them by their pro-
fession and by state licensing requirements that would
engender trust by the consuming public, no such re-
quirements exist in the computer consultant industry.
Therefore, there are no duties imposed on the comput-
er consultant besides those created by contract or
ordinary tort principles.

Courts across the country have consistently reached a
similar conclusion and refused to classify computer
experts as professionals. Although some of the hall-
marks necessary to be considered a "professional"
might certainly be able to be established, the usual
indicia of being a professional remain lacking including
the requirement of extensive higher education re-
sulting in a degree, licensure by the state and regula-
tion by a professional organization or association.

Conclusion

For now, most companies and consultants in the IT
and computer industry may be reasonably assured of
prevailing on a claim based on professional malprac-
tice. Naturally, they will continue to be susceptible to
lawsuits based on claims for breach of contract and
negligence as well as other torts such as fraudulent
inducement or negligent misrepresentation. For this
reason they would be well advised to at least consider
obtaining a professional liability or errors and omis-
sions (E&O) insurance policy. Many insurers offer lia-
bility claims policies specifically designed for the IT
industry and some companies are now actually requir-
ing proof of insurance from their IT contractors, espe-
cially on larger projects.

Ironic as it might seem, the IT industry itself is proba-
bly in the best position to try to change the current
laws that don't recognize their professionals as, well...
"professional". But why would they want to do this?
The answer may be for reasons that other industries
have used to self-regulate their members. Self-
regulation would help create higher standards within
the IT industry and some mechanism to assure member
qualifications. It would also involve the promulgation
and enforcement of rules of conduct, ethics and fair
practice. The IT industry along with the public would
likely benefit from this but until then it looks like these
"professionals" are probably going to continue to be
"hands-off" ... at least when it comes to malpractice
claims.

Stephen B. Sambol, Esq. is a
partner with Mateer Harbert in
Orlando, Florida. He defends
medical malpractice, cyber lia-
bility and other professional
liability claims. Reach him at
ssambol@mateerharbert.com.
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TO WHOM IS A DUTY OWED: THE DUTIES OF CAPTIVE INSURANCE

AGENTS, BY: DONALD PATRICK ECKLER, ES4., AND BRIDGET CHOI, ESQ.

Often controlled by statute, the duties owed by cap-
tive agents to insureds vary across the country. With a
recent decision from the Illinois Supreme Court, the
definitions of "producer," "agent," and "broker" will
continue to be blurred and duties that are owed and to
whom those duties are owed will likely expand.

The Skaperdas Decision

In Skaperdas v. Country Casualty Insurance Co., Coun-
try Casualty, by its agent Tom Lessaris, issued an auto-
mobile insurance policy to the one of the plaintiffs,
Steven Skaperdas. Skaperdas v. Country Casualty Insur-
ance Co., 2015 IL 117021, ¶ 4. Following an accident in

which Skaperdas's fiance, Valerie Day, was injured
while driving one her fiance's vehicles, Country Casual-
ty required Skaperdas to amend his policy to include
Day as an additional driver. Id. Skaperdas met with
Lessaris to change the policy. Id. Lessaris prepared the
policy, but only identified Skaperdas as the named
insured, and identified the driver as a "female, 30-64."
Id. Subsequently, Day's minor son, Jonathon Jackson,
was struck by a vehicle while riding his bicycle. I d. at ¶
5. The driver's policy limit was insufficient to cover
Jackson's injuries, so Skaperdas and Day made a claim
for underinsured motorist benefits under the policy.
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